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Bef ore Seeher man, Hohein and Holtzman, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

On Cctober 18, 1999 Citadel Broadcasting Conpany filed
four applications to register the marks Cl TADEL;? ClI TADEL
COVMUNI CATIONS, with the word COVMUNI CATI ONS di scl ai ned; 3

Cl TADEL COMMUNI CATI ONS CORPORATI ON, wi th the words

! Verna Beth Ririe exam ned the applications until the appeals
were filed

2 PMpplication Serial No. 75/826,088.

® PMpplication Serial No. 75/826,087.
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COVMUNI CATI ONS CORPORATI ON di scl ai med; * and Cl TADEL
BROADCASTI NG COVPANY, with the words BROADCASTI NG COVPANY
di sclaimed,® all for radio broadcasting services. The
applications were based on an asserted bona fide intention
to the use marks in comerce. Registration of all four
mar ks has been finally refused pursuant to Section 2(d) of
the Trademark Act, 15 U. S.C. 1052(d), on the ground that
applicant’s nmarks so resenble the mark Cl TADEL
COMMUNI CATI ONS, with the word COVMUNI CATI ONS di scl ai med,
previously registered for tel ecomruni cati ons servi ces,
narmel y 1 ong distance tel ephone services,® as to be likely,
if used in connection with applicant’s identified services,
to cause confusion or m stake or to deceive.

Appl i cant appeal ed the refusals of registration, and
filed appeal briefs in each application. The present
Exam ni ng Attorney requested that the appeal s be
consol i dat ed because they invol ved conmon questions of |aw
and fact, and the Board granted the request. Accordingly,
he filed a single appeal brief for all four applications.
An oral hearing was not requested.

W& reverse.

“ PApplication Serial No. 75/824,921

> Application Serial No. 75/824,804.

® Registration No. 1,913,805, issued August 22, 1995. Section 8
affidavit accepted; Section 15 affidavit received.
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Qur determnation of |ikelihood of confusion is based
on an analysis of all of the probative facts in evidence
that are relevant to the factors set forth inlnre E |
du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA
1973).

Applicant concedes that its marks are identical or
substantially identical to the registered mark. However,
appl i cant contends that confusion is not |ikely because the
services are unrelated, and are sold to different consuners
t hrough different trade channels. |In particular, applicant
asserts that its custoners are advertisers, and that the
listening public will not be aware that the radio station
they listen to is a GCtadel station. Applicant also clains
that applicant’s and registrant’s services are sold through
different channels of trade, with applicant’s services to
advertisers being marketed through a sales staff, while
registrant’s services to the general public would be
mar ket ed t hrough direct consumer advertising. Further,
applicant argues that the advertisers who are the potenti al
purchasers of its services are sophisticated and
di scrim nating.

We are not persuaded by applicant’s argunent that the
purchasers of its radi o broadcasting services and the |ong

di stance tel ephone services identified in the cited
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registration are different. Although applicant may get its
income fromadvertisers, the general public is still a
recipient of its radi o broadcasting services, since the
services are directed to the public at large. Even if
applicant may not currently publicize its trademark to the
public,” there is no inherent reason why it might not do so
in the future

Because applicant’s radi o broadcasting services are
being rendered to the general public, its argunents
regarding differences in the channels of trade and
sophi stication of its purchasers are not persuasive.

However, it is still the burden of the United States
Pat ent and Trademark O fice (“Ofice”) to show that
applicant’s and the registrant’s services are related, such
t hat consuners will assune, when the sane or substantially
the sane trademark is used for both, that they emanate from
t he same source. W turn, therefore, to an exam nation of
t he evidence submitted by the initial Exam ning Attorney to
denonstrate the asserted rel atedness of the services.

The record contains a |arge nunber of third-party

regi strations which list both radi o broadcasting services

" Although the applications were all based on intent-to-use,
applicant has stated that it has used its marks for radio
br oadcasti ng services since 1994.
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and | ong distance tel ephone services. Third-party

regi strations which individually cover a nunber of
different itens and which are based on use in comrerce
serve to suggest that the |isted goods and/or services are
of a type which nay emanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).
The problemw th the third-party registration evidence of
record in these appeals is that virtually all of the

regi strations are based on Section 44 of the Trademark Act,
and do not reflect any use in comerce. Therefore, they
have no probative value to show that the services are of a
type which may emanate froma single source. Simlarly,
the third-party applications which are also of record are
evidence only of the fact that they have been fil ed.

An exami nation of the third-party registrations
reveals that there are only two third parties which have
regi stered, based on use in comerce, |ong distance
t el ephone services and radi o broadcasting services. They
are Metronedi a Conpany, which owns five such registrations,?

and Citizens Wilities Conpany, which owns one.°®

8 Registration Nos. 2,352,129; 2,139, 344; 2,201, 607; 2,201, 202
and 2, 234, 476.
° Registration No. 2,205, 067.
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Al so of record are excerpts and/or conpl ete copi es of
articles taken fromthe NEXI S data base which purport to
show t hat conpani es which offer |ong distance services al so
of fer radi o broadcasting services. Such articles may be
used, not to prove the truth of the statenents made
therein, but to show public exposure to the information.
(Accordi ngly, we have not considered the articles taken
fromw re service reports, as we have no way of know ng
whet her this informati on was ever published). Excerpts
fromthe articles are set forth bel ow

Since going on the air in October 1999,
the news-tal k radi o stati on has sought
tolive up to its slogan —“Radio for
Change” by bl ending |iberal and
“progressive” progranmmng....
Owmed by a San Franci sco- based conpany,
Wor ki ng Assets, KWAB is trying to fil

a void in a commercial radio market
dom nated by tal k shows. ..
Wor ki ng Assets Inc. provides |ong-
di stance tel ephone, credit-card and
online services to custoners. Since
its founding in 1985, the conpany says
it has donated $20 million to
nonprofits.
The conpany ventured into broadcasting
| ast year when it purchased KBVI - AM
Wor ki ng Assets spent several nonths
installing new equi pnment before it went
on the air on Cctober as KWAB
“Denver Rocky Mountain News,” My 15,
2000

| DB Conmuni cations provi des custoners
wi th long distance tel ephone, radio,

tel evision and satellite comuni cations
servi ces.
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“The Hol | ywood Reporter,” Decenber 16,
1993

... YAMA provides the foll ow ng major

services: local and |ong-distance

tel ephone calls, data transm ssion,

radi o broadcasting, cable and

commerci al tel evision, and Internet

access, and it plans to soon offer

cellular nobile and pagi ng servi ces.

“Conpany Fact Sheet,” Septenber 12,

2000

CHER of fers standard tel econmuni cati on

services including | ocal and | ong-

di stance tel ephone, data transm ssion,

wire radi o broadcasting, cable and

commerci al television broadcasti ng,

cel lul ar comuni cati ons, and

Internet....

“Conpany Fact Sheet,” April 18, 2000

We find that this NEXIS evidence is insufficient to

show that the public is aware that conpani es whi ch provide
| ong distance tel ephone services also provide radio
broadcasting services. It is not clear to us what the
publ i cation “Conpany Fact Sheet” is, or who its audience
is. It would appear that this is a specialized trade
publicati on which nmay be consulted by those requiring
information on certain conpanies. It does not appear to be
the type of publication that would be wi dely circul ated
anong the general public. Simlarly, “The Hollywod
Reporter” is recognized as a trade paper, rather than a

publication directed to the public at large. The only

article provided by the Exam ning Attorney from a general
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circulation paper is the article fromthe “Denver Rocky
Mount ai n News. ”

It is presuned that the evidence submtted on behalf
of the Ofice provides the best support fromthe sources
fromwhich it was taken for the Exam ning Attorney’s
refusal of registration. See In re Federated Depart nment
Stores, Inc., 3 USPQ@2d 1541 (TTAB 1987); In re Hones & Land
Publ i shi ng Corporation, 24 USPQ2d 1717 (TTAB 1992).

Based on the evidence of record, we are not persuaded
that the O fice has net its burden of show ng that
applicant’s and the registrant’s services are related, and
that the consum ng public would regard them as emanati ng
fromthe sanme source if they were offered under the sane
mark. Two third parties which have registered a single
mark for both services, and a reference in one publication
in general circulation that a conpany owns a radi o station
and offers | ong distance tel ephone services, is sinmply not
sufficient to show that the public is aware of and woul d
under stand that such services cone fromthe sanme source.

We enphasi ze that we have reached our determ nation
that confusion is not |ikely based on the record before us
in these appeals. On a different record, such as m ght be
adduced in an opposition proceeding, we mght well come to

a different concl usion.
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Decision: The refusals of registration are reversed.



